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Dear Sir/Madam 
 

VARIATION OF RESTRICTIVE COVENANT 

641 TARNEIT ROAD  HOPPERS CROSSING 3029 

 
We act for Reji Melechittedathu Daniel, the registered proprietor (Registered 
Proprietor) of 641 Tarneit Road, Hoppers Crossing VIC 3029 (the Property). 
 
We have been engaged by our client to make an application pursuant to the Planning 
and Environment Act 1988 (the Act) to remove the restrictive covenant over the 
Property so that our client will be entitled to erect more than a single private dwelling 
house with usual outbuildings on the Property and that these dwellings will not be 
required to be erected substantially out of brick veneer or stone. 
 
The Property 
 

1. The Property is located at 641 Tarneit Road, Hoppers Crossing VIC 3029 and 
is better described as Lot 119 on Plan of Subdivision No. 139570 being the 
land contained in Certificate of Title Volume 09583 Folio 504. Please find 
enclosed as Annexure 1 a copy of the Certificate of Title and Plan of 
Subdivision for the Property. 
 

2. The Property is affected by the restrictive covenant contained in Transfer No. 
L433696N (the Covenant) signed on 20 December 1984 and amended on 11 
April 1985. Please find enclosed as Annexure 2 a copy of the Covenant. 
 

3. There are no planning overlays affecting this Property. Please find enclosed 
as Annexure 3 a copy of the planning property report for the Property. 

 
The Covenant 
 

4. The Covenant in its present form states the following: 
 

The said transferees GEORGE SAM CARUANA and CARMEN CARUANA 
with the intent that the benefit of this covenant shall be attached to run at law 
and in equity with every lot of the said Plan of Sub-division other than the lot 
hereby transferred and that the burden of the covenant shall be annexed to 
run to and run at law and in equity with the said land hereby transferred DOES 
HEREBY for themselves and their transferees executors administrators and 
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assigns and as a separate covenant with the said transferor EBLING PTY 
LTD and other the registered proprietor or proprietors for the time being of all 
the lots comprised in the said Plan of Subdivision or any part or parts other 
than the lots hereby transferred COVENANT that the said transferees 
GEORGE SAM CARUANA and CARMEN CARUANA shall not at any time 
erect construct or build or cause to be erected constructed or built on the land 
hereby transferred of if more than one lot on the said Plan of Subdivision then 
on any one such lot and building other than one private dwelling house having 
a minimum area of 148.65 square metres (excluding outbuildings) and no 
such dwelling house (excluding outbuildings) shall be erected having exterior 
walls other than substantially of brick veneer or stone. 

 
5. As advised above, our client seeks to remove the Covenant. 

 
 

6. Our client has engaged professional title searchers, Feigl & Newell Pty Ltd, to 
produce a report identifying the lots that enjoy the benefits of the Covenant 
(i.e. the land that comprises the plans of subdivision referred to above). Please 
find enclosed as Annexure 4 a copy of Feigl & Newell’s report. We note that 
the lots that enjoy the benefits of the Covenant (the Benefitting Lots) are 
highlighted in yellow.  

 
Proposed Developments and the Applicable Principles 
 

7. Our client proposes to apply for a subdivision of the Property to allow for the 
development of numerous medium density dwellings with usual outbuildings.   

 
8. To this end, our client hereby makes an application for Council to remove the 

Covenant from the Title to the Property. 
 

 

9. Pursuant to s 60(5) of the Act, the Council: 
 
“…must not grant a permit which allows the removal or variation of a restriction 
referred to in subsection (4) unless it is satisfied that— 
 

a. the owner of any land benefited by the restriction (other than an owner who, 
before or after the making of the application for the permit but not more than 
three months before its making, has consented in writing to the grant of the 
permit) will be unlikely to suffer any detriment of any kind (including any 
perceived detriment) as a consequence of the removal or variation of the 
restriction; and 
 

b. if that owner has objected to the grant of the permit, the objection is vexatious 
or not made in good faith.” 

 
10. It is our client’s submission that the proposed removal of the Covenant would 

not cause the owners of the Benefitting Lots to suffer any detriment (including 
any perceived detriment) as: 

 
a. there are already a number of lots within close proximity to the subject 

Property that have been subdivided and developed with medium 
density dwellings, including the property located at 617 Tarneit Road, 
Hoppers Crossing on which more than ten (10) dwellings have been 
built. Please find enclosed as Annexure 5 photographs of the property 
located at 617 Tarneit Road Hoppers Crossing as well as photographs 
of other nearby properties that have been developed in a manner 
similar to our client’s proposed use of the land;  
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b. the intended purpose of the one dwelling restriction as envisaged by 
the authors of the Covenant was presumably to protect the visual 
amenity and composition of the neighbourhood. As the neighbourhood 
already contains multiple properties that have been subdivided and 
developed with multiple medium-density dwellings, it is difficult to see 
how the removal of the Covenant would negatively affect either the 
composition or the visual amenity of the neighbourhood;  

 
c. at the time that the Covenant was drafted, 20 December 1984, brick 

veneer and stone were two of the most prominent materials used in 
construction of dwellings due largely to their structural integrity. 
Consideration of this factor was presumably the intention of the drafter 
of the Covenant. However, the building industry has since developed 
a multiplicity of materials that are excellent substitutes for brick veneer 
and stone. Given that a number of neighbouring dwellings are also 
constructed from materials other than exclusively brick veneer or 
stone, it is difficult to see any negative effect this could have on the 
neighbourhood; and 

 
 

d. the continued existence of the Covenant in its current form impedes 
our client’s reasonable use of the Property by preventing him from 
using the Property for a purpose that is well-suited to it due to its 
location and the neighbourhood composition.  

 
11. For the above reasons, it is our view that, subject to any objections to be 

received by the owners of the Benefitting Lots, s 60(5) would not prevent the 
Council from granting a permit which allows for our client’s proposed removal 
of the Covenant. 
 
 
 

Should you have any questions, please contact our office at 03 8320 2955. 
 

Regards 
ROSENDORFF LAWYERS 
 
Brett Samuel 
Encl. 
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547 Tarneit Road Hoppers Crossing 
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613 Tarneit Road Hoppers Crossing 


