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7 ' MYTHIN HOMES & STAFF PTY.LTD. (formerly MYTHIN HOMES PTY.LTD.\);

- . . _ being registered as the

V O éééprigzér of anr;sta;;_;;dfée éngle lnH;;;hI;;a hereiﬂégg;; )

R ’ - described subject to the encumbrances notified hereunder

-

¢ THAT Piece of land

"P"

e

: being Lot 13 on Plan of Subdivision No. 134413 Parish of Tarnelt_;i‘\:x
ﬂiu RG o
County of Bourke and being.part of the land described in “\?

Certificate of Title Volume 9377 Folio 091 AND the said _R\‘X

B e T ."\‘h\f
_ do hereby for themselves theéir ™

heirs executors administrators and transferees the registered

proprietor or proprietors for the time being of the Lot héreby

transferred COVENANT w1th the said MYTHIN HOMES & STAFF PTY.LTD.

and its respectlve helrs executors administrators and transferees

or other the registered proprietor or proprietors for the time

being of each and évery Lot on the said Plan of Subdivision or

any part thereof other than the Lot hereby transferred that the

Iinm
1T

! said transferees their heirs executors administrators and

; transferees shall not at any timé build construct or erect or
cause to be built constructed or erected on the said Lot hereby
_ transferred or _any part._.thereof any buildings including any

- outbuildings having external walls of any material\pther than

brick brick veneer or stone with the prior written consent

of the said Mythin Homes & Staff Pty. Ltd. first had and obtained

nor shall any such dwelling so built con

LeEd Ll
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the Lot hereby transferred be of a floor |area o!)t!ss than
170 square metres AND IT IS INTENDED thay this CJQWI“: E.llgp.tnln
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same shall forever run at law.

DATED the /04K  day of M 1981.

THE COMMON SEAL of MYTHIN HOMES )
i )
& STAFF PTY.LTD. was hereunto ) ]

= _,,.,..__.,a-;w-—..m-,—_—“ B = - s e =

afflxed in accordance with its )

Articles of Association in the

presence of:
Director:

Secretary:

SIGNED by the said VICTOR
SAMARTZIS in Victoria in the

presence of:

. -

SIGNED by the said MARY

SAMARTZIS in Victoria in the

presence of:

ENCUMBRANCES REFERRED TO:

The easements, encumbrances and covenants (if any)
as set out at the foot of the said Certificate’
of Title.
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TRANSFER OF-unuve
! I VERNON TANNER Driver of Flat 3/8 Salisbury Street, Moonee Ponds ,‘//
”’”’” ”” 'in the State of Victoria being registered or entitled to be
Imm]’,”m”’W’/’”M’”}’(Iﬂ”’”’ I registered as the proprietor of an estate in fee simple in the
&?81125—1-3 . land hereinunder described, subject to the encumbran@wsP LUTY YICTORI
T notified hereunder, in consideration of th%égy?zg OM Tﬁ::;"gz

'3

THOUSAND DOLLARS ($33,000.00) being paid to me by NG
="

Fitter of 2 Noonan Court, Altona Green in the said State

DO HEREBY TRANSFER to the sald BARRY HOWDEN all my estate and

the within instrument

HasToenTentered 0 the Register Book

1
 a

= A memorandum of

“interest in ALL THAT plece of land being Lot 14 on Plan of
Subdivision No. 134413 and being part of Crown Portion C
Section 11 Parish of Tarneit County of Bourke and being the
whole of the land more particularly described in Certificate of

Title Volume 9478 Folio 038 ..and the Transferee with the intent

that the benefit of the following covenant shall be annexed to
and run at law and in equity with each and very lot on the said
Plan of Subdivision (other than the land hereby transferred) and
each and every part thereof and that the burden of this convenant
shall be annexed to and run at law and in equity with and shall
bind the land hereby transferred and each and every part thereof
HEREBY for himself his heirs executors administrators and
transferees the registered proprietor or proprietors for the time
being of the land hereby transferred CONVENANT with the Transferor

--its Transferees or cther the registered proprietdr or proprietors”

for the time being of each and every lot on the said Plan of
Subdivision or any part thereof other than the land hereby

transferred that the Transferee his heirs executors administrators
or Transferees shall not at any time build construct or erect or
cause to be built constructed or erected on the land hereby
transferred or any part thereof any building having external walls
of any material other than brick brick veneer or stone nor shall
nor shall any such building be of a floor area of less than 170
square metres AND IT IS INTENDED that the above Covenant shall

appear as an encumbrance on the Certificate of Title in respect
of the land hereby transferred and shall run with such land

forever.

DATED the ’?é/éK day of. C:“’C&;One

~thousand nin& Hundfed 4nd” €ighty-four. ~ .-

SIGNED by the sald— ¥ - .......

in the State of Victoria

“e e s s e

SIGNED by the said BN )

in the State of Victoria ) -
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: Council Name: I islati
Location of Land ouncil Name: yngrarobvSopyright legislation.
Parish: Tarneit Council Reference Number: WYS5946/22

e Planning Permit Reference: N/A
Township: SPEAR Reference Number: $190867P
Section: |l Certification
Crown Allotment:
Crown Portion: € (Part) This plan is certified under section 6 of the Subdivision Act 1988

Statement of Compliance
Title References:
109527333

9478/038 Public Open Space
g478/04l

This is a statement of compliance issued under section 21 of the Subdivision Act 1988

A requirement for public open space under section 18 of the Subdivision Act 1988
has not been made

Last Plan Reference: LPI34413 Lots 13, I4, IS

Postal Address: 405, 4l & 417 Sayers Road
Hoppers Crossing 3029

MGA 2020 Co-ordinates: E 297 956

Digitally signed by: Mark Tenner for Wyndham City Council on 15/07/2022

(Of approx. centre of plan) N 5 808 26l Zone 55
NOTATIONS
NOTATIONS
DEPTH LIMITATION  Does not apply
SURVEY:
This plan 48/is not based on survey.
This survey has been connected to permanent marks No(s).
In Proclaimed Survey Area No. NA
EASEMENT INFORMATION

LEGEND: A - Appurtenant Easement E - Encumbering Easement R - Encumbering Easement (Road)

g:::::;ﬁg: Purpose [M“;itdrtehs) Origin Land Benefited/In Favour Of

E-1 DRAINAGE 2.50 LP134413 LOTS ON LP134413

WYNDHAM CITY COUNCIL
Town Planning

Fil i L 2
ORIGINAL SHEET g
REF:2801 VER A R S SHEET 1 OF 2

Digitally signed by: Robert Hatch, Licensed Surveyor, PLAN REGISTERED
Surveyor's Plan Version (A), .
09/03/2022, SPEAR Ref: S190867P TIMP mggzghp‘eygr)gﬁz 101 12023

Assistant Registrar of Titles

Amended by: Robert Hatch, Licensed Surveyor 16/01/2023.
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REMOVAL OF RESTRICTION

UNDER SECTION 23 OF THE SUBDIVISION ACT 1988

rgcess
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LOCATION OF LAND

PARISH: TARNEIT

TOWNSHIP: -

SECTION: 11

CROWN ALLOTMENT: -

CROWN PORTION: C (PART)

TITLE REFERENCE: VOL. 12449 FOL. 083

LAST PLAN REFERENCE: PC379699Y

POSTAL ADDRESS:

(at time of subdivision)

405, 411 & 417 SAYERS ROAD
HOPPERS CROSSING 3029

MGA 2020 CO-ORDINATES: E:

{of approx centre of land in plan) N:

297 950 ZONE: 55

5 808 260

of enablipg its consideration and review as part of a plannir
Lnder the Planning and Environment Act 1987. Thie

e
g

Council Name: WYNDHAM CITY COUNCIL

EXPLANATORY NOTE:

WARNING THIS PLAN IS UNREGISTERED.

THIS PLAN WAS PREPARED TO BE CERTIFIED BY COUNCIL AND TO BE REGISTERED BY
THE REGISTRAR OF TITLES. AS ALTERATIONS MAY BE REQUIRED BY THE COUNCIL
AND THE REGISTRAR OF TITLES PRIOR TO REGISTRATION, FARREN GROUP PTY LTD
ACCEPTS NO RESPONSIBILITY WHATSOEVER FOR ANY LOSS OR DAMAGE SUFFERED
HOWSOEVER ARISING TO ANY PERSON OR CORPORATION WHO MAY USE OR RELY
UPON THIS PLAN FOR ANY OTHER REASON.

THIS PLAN MUST NOT BE REPRODUCED EXCEPT:

a) FROM THE ELECTRONIC VERSION HELD BY FARREN GROUP PTY LTD, AND

b) UNLESS THE REPRODUCTION INCLUDES THIS NOTE.

VESTING OF ROADS AND/OR RESERVES

NOTATIONS

IDENTIFIER COUNCIL/BODY/PERSON
NIL NIL
NOTATIONS
DEPTHLIMITATION:  DOES NOT APPLY
SURVEY:

This plan is not based on survey.

PURPOSE OF PLAN:
To remove covenant J562595 and L178112B from VOL. 12449 FOL. 083

GROUNDS FOR REMOVAL:
By direction in Wyndham City Council Planning Permit No. .................

For title boundaries and easement details please refer to PC379699Y

EASEMENT INFORMATION

LEGEND: A - Appurtenant Easement E - Encumbering Easement

R - Encumbering Easement (Road)

Width
{Metres)

Easement

Reference Purpose

Origin

Land Benefited/In Favour Of

E-1

DRAINAGE 2.50

LP134413

LOTS ON LP134413

REF: 20120 ||ORIGIN ﬂl]lCO.U.N.CI.L
VERSION: 01 saﬁ‘iﬁ |fiRFig! OF 1

LICENSED SURVEYOR: MICHAEL A. BARCA
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27 June 2023

Attention: James Robson

OTL Consultini Groui F’ti Ltd
iy Ema"—
Dear Jam

OTL Consulting Group Pty Ltd - Advice re Restrictive Covenants

You have asked us to advise in respect to whether your clients’ proposed
development at 405-417 Sayers Road Hoppers Crossing will be in breach of the
two Restrictive Covenants registered on the Title to that property.

Background

Your client is the Registered Proprietor of the land in Plan of Consolidation
379699Y contained in Certificate of Title Volume 12449 Folio 083.

The Plan of Consolidation consolidates Lots 13, 14, 15 on Plan of Subdivision
134413. This plan of subdivision contains 19 lots.

There are two Restrictive Covenants that affect parts of the land owned by your
client which are contained in instruments J562595 applying to that part of the land
previously being Lot 13 and L178112B applying to that part of the land previously
being Lot 14.

Lot 15 does not have any covenants registered over it, even though it is one of
the lots in the Plan of Subdivision.

You have provided proposed plans which show your clients are proposing to
construct a place of worship, community centre and education centre.

Restrictive Covenant J562595

This restricts the Registered Proprietor as follows:- “shall not at any time build
construct or erect or cause to be built constructed or erected on the said lot
hereby transferred or any part thereof any buildings including any outbuildings
having external walls of any material other than brick Wrﬁq r s(tfrﬁy i

the prior consent of the Mythin Homes & Staff Pty Ltd f|rst ha angi“c\),étamed%UNcu
shall any such dwelling so built constructed or erdcted onfQM&N Blapdng
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transferred be of a floor area of Iess-than—’l-ZOéq-uMPy right legislation.

Thus, the Restriction is in two parts. Firstly, using only brick, brick veneer or stone
for the external walls unless written consent is obtained from Mythin Homes &
Staff Pty Ltd. Secondly, the Restrictive Covenant purports to impose a minimum
floor area on dwellings.

We understand from your instructions that the building your client wishes to erect
is unlikely to have external walls of brick, brick veneer or stone and as consent
can’t be obtained from Mythin Homes & Staff Pty Ltd it being deregistered on 3™
April 1990, your client will be in breach of this part of the Restrictive Covenant.

Courts tend to interpret Restrictive Covenants narrowly in that they will look at the
substance rather than the form of the words and will give words their normal
meaning. Precision is therefore necessary in setting out the extent of the
restriction so that it is clear.

In our view, this Restriction Covenant contemplates that any building can be
erected provided the materials used for the external walls are brick, brick veneer
or stone. In particular, it does not specifically limit buildings to only dwellings but
rather if it is a dwelling, then it must have a floor area of at least 170 square
metres.

Restrictive Covenant L178112B

The Restrictive Covenant contained in this document has similar wording to that
of the above Covenant, but it does use the word ‘building’ rather than ‘dwelling”
when referring to minimum floor area. Your client will not be in breach provided
the requisite materials for external walls are used and the proposed building has a
minimum floor area of 170 square metres.

Dominant Tenement

The persons who have the benefit of the restrictions contained in the two
Restrictive Covenants are the Registered Proprietors of the other lots in the Plan
of Subdivision 134413. We have listed the names and addresses as of
Registered Proprietors in the attached schedule.

Summary

The Restrictive Covenants each only apply to part of the land your client owns ie
the area previously being Lots 13 and 14. Both restrict the type of material used
for eternal walls and neither restrict your client from constructing a building which
is not dwelling. However, J562595 requires that if a dwelling is constructed it must
have a minimum floor area whereas under L178112B any building must have a
minimum floor area.

Your clients will be in breach of both Restrictive Coverants ifthey use differertt

material to brick, brick veneer or stone for the external AN Y Mn@b}y GOUNCIL
relates to buildings on that part of the land covered by Lpts 13 aTehidn RPARR RS
no restrictions.
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We trust the above clarifies the effec

Yours faithfully

Andrew Robson

Lawyer

Enc.

WYNDHAM CITY COUNCIL
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SCHEDULE A

Lot number

10
1"
12
13-15
16

17
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document must not be used for any purpose which may

Property Address (Sayers Road)

489 SAYERS ROAD HOPPERS CROSSING VIC 3029
2/483 SAYERS ROAD HOPPERS CROSSING 3029
477 SAYERS ROAD HOPPERS CROSSING VIC 3029
471 SAYERS ROAD HOPPERS CROSSING VIC 3029
465 SAYERS ROAD HOPPERS CROSSING VIC 3029
459 SAYERS ROAD HOPPERS CROSSING VIC 3029
453 SAYERS ROAD HOPPERS CROSSING VIC 3029
447 SAYERS ROAD HOPPERS CROSSING VIC 3029
441 SAYERS ROAD HOPPERS CROSSING VIC 3029
435 SAYERS ROAD HOPPERS CROSSING VIC 3029
429 SAYERS ROAD HOPPERS CROSSING VIC 3029

423 SAYERS ROAD HOPPERS CROSSING VIC 3029
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Lot number Property Acldress (Sayers Road)

387 SAYERS-F
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